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ABSTRACT

Title : The control of standard contract usage :

scope of the study on Shopping Center Retail Lease Agreement

By : Miss Orawan Kaebumrung
Degree : Master of Laws
Major Field : Private and Business Law

Thesis Advisor  : Associate Professor Dr. Tavephut Sirisakbanjong

The purpose of this study was to identify the issues experienced
by retail tenants in shoppping mall areas who entered into Shopping Retail Lease
Agreement (the "Agreement”) with the landlord, but the landlord was not able to
construct the unit as advertised or not able to deliver the unit to the tenant,
resulting in the unavailability of the unit as agreed. The issues arose from the
standard contract, which is unfair to the tenant and affects the tenant's legal right
to pursue further legal actions. When the case is filed to court, the court shall
consider the Autonomy of Will and the Freedom of Contract doctrines. The author
has studied the related laws such as Consumer Protection Act B.E.2522 as amended
by Consumer Protection Act (No.2), B.E. 2541, Unfair Contract Terms Act B.E. 2540
including Civil and Commercial laws.

It was concluded in this study that the Agreement between the
landlord and the tenant was a standard contract, which was prepared in advance,
solely by the landlord. This type of contract is considered unfair. The terms were
unavoidable and not in accordance with the laws and rules relating to leasing. The
current laws does not impose any strict sanctions on the landlord. This results in
continuous illegal actions by the landlord. The Agreement contains only the
obligations and responsibilities of the tenant such as the tenant must make timely
payment and open the store in accordance with the term of the Agreement. If the
payment has not been made accordingly, or if there are any defaults by the tenant,

the landlord shall have the rights to forfeit all paid money with interest and

(m)



penalty. At the same time, the Agreement does not contain any obligations and
responsibilities of the landlord on how the construction infrastructures must
proceed, when must it be complete, what shall be the consequences when the
landlord cannot fulfill his obligations, also including the penalty when the tenant
was evicted by the owner of the unit. These are considered unduly unfair to the
tenant, thus unfair contract terms according to Unfair Contract Terms Act B.E. 2540.

The author propose that the additional rule must be enacted,
which is "The Committee on Contracts Regulation on the Control of Shopping Retail
Lease Agreement," to directly protect the tenant of shopping retail by the reason
that the current laws which are Consumer Protection Act B.E.2522 as amended by
Consumer Protection Act (No.2), B.E. 2541, Unfair Contract Terms Act B.E. 2540
including Civil and Commercial laws does not sufficiently provide protection to the
tenant. The laws are also obsolete and do not impose any serious sanctinos on the
landlord. The Committee on Contracts should enact the regulation to control the
Shopping Retail Lease Agreement including duties and responsibilities, liabilities and
penalties between the landlord and the tenant, thus the Agreement can be based

on justice and equality to both parties.

Keyword: Standard Contract, Unfair Contract, Shopping Retail Lease Agreement

Approved by
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