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ABSTRACT

The existence of contract of life insurance made over the phone these days represents a
progress in creating a contract. Since Title XX of Book III of the Civil and Commercial Code,
law on insurance, was drafted in B.E.2468(1925) where a contract is made face-to-face rather
than through technology; laws provided by such code deal with making a contract between
persons in each other’s presence. Although, at present, the way a contract of life insurance is
created is different, i.e. the insurance is sold by an agent by calling the consumer and persuading
him to buy the insurance; the Civil and Commercial Code has not been amended and the rule and
manners for the creation of contract of insurance over the phone have not been improved. A
problem arising from unreformation of laws to catch up with new technology is that parties
alleges conditions set by Title XX of Book III of the Civil and Commercial Code (law on
insurance), such as requirement of written evidence, of medical exam, or of making true
statements during the creation of a contract over the phone, to take advantage of each other.
Raising those conditions leads to points in dispute like whether the contract of life insurance is
created or whether there is telephone recording is a part of Electronic Commerce. Under English
law, when a contract is formed, the record of telephone conversation is allowed to be used as
evidence in the litigation. Except for the fact that such kind of evidence is not required to contain
signatures of both parties, its essence is similar to a policy of insurance being admissible evidence
under Thai law. With regard to disclosing health-related facts and answering health-related
questions, under Thai law, it is the assured’s duty to make statements in regard to such fact at the
time of making a contract while, under English law, if there is no such action, it is deemed that
the insurer agrees to waive his benefit. Advertising that there is no question about health or no
medical exam makes the assured misunderstand the condition of the contract and failure to know
the health-related fact of the insurer is regarded as failure to exercise such care as might be
expected from a person of ordinary prudence since the insurer should have known that the elderly
usually gets sick: therefore, the contract of life insurance is valid and cannot be avoided.
Although advertising so is not deemed to be a fraudulence as it is a warranty of the future
performance, not the concealment of the facts or the assertion of a falsehood; intentional silence
in respect to the exception of the protection given by the contract of life insurance is deemed to be

a fraud. According to English law, the record of telephone conversation is admissible evidence in



(2)

litigation. The assured can use it as evidence for proving the fact and request the court to issue a
writ directing the insurer to deliver the record he possesses so that it can be used, in favor of the
assured, as an evidence. With such provision, the assured is able to be compensated for his
damage and have no problem concerning evidence in litigation. He can defend himself in trial and
justification will be rendered in justice system.

With all above mentioned, Thai laws on admissibility of electronic evidence should be
amended. Doing so will solve the problem concerning contract and evidence of payment for the
contract of life insurance made over the phone. In addition, the Insurance Commission should
reform Insurance Commission Declaration on Prescription of rules on methods of issuing and
offering insurance policy for sale via telephone (telemarketing) B.E. 2552 (2009) so that it is
suitable for enforcement. The declaration should provide that if the insurer conditions that, in
making a contract, no medical exam is required or no health-related questions are needed to be
answered; he cannot allege the health condition of the assured to refuse to make a compensation

for damage.

Keywords : Life Insurance, Making a life insurance via phone, Electronic Evidence, Answering

Health-related Questions
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A1 “data message” i Article 3 () Ié1fewdn “Data message” means
information generated , sent, received or stored by electronic, optical or similar
means including, but not limited to, electronic data interchange (EDI), electronic mail,
telegram, telex or telecopy ;

duf1i Information Hu lailédnslislenl3muneieesls Wiliusdens
¥99 information system 13lu Article 3 (f) 91 “Information System” means a system for
generating, sending, receiving, storing or otherwise processing data message.”
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Model Law Ssiifnguszasdlunisaseunquistoyanisdidnnsedndsslusedusening
Uszmauaznelulszine

dnfuieinisuanaanun Model Law Swalalilu Article 11, 12
aseluil”

Article 11 Formation and validity of contracts

(1) In the context of contract formation, unless otherwise agreed by
the parties, an offer and the acceptance of an offer may be expressed by means of
data messages. Where a data message is used in the formation of a contract, that
contract shall not be denied validity or enforceability on the sole ground that a data
message was used for that purpose.

(2) The provisions of this article do not apply to the following :

[..].Article 12 Recognition by parties of data messages

- As between the originator and the addressee of a data message, a
declaration of will or other statement shall not be denied legal effect, validity or
enforceability solely on the grounds that it is in the form of a data message.

- The provisions of this article do not apply to the following :
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Article 15 Time and place of dispatch and receipt of data message
(1) Unless otherwise agreed between the originator and the

addressee, the dispatch of a data message occurs when it enters an information
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system outside the control of the originator of of the person who sent the data
message on behalf of the originator.

(2) Unless otherwise agreed between the originator and the
addressee, the time of receipt of a data message is determined as follows :

-if the addressee has designated an information system for the purpose of receiving
data messages, receipt occurs :

(i) at the time when the data message enters the designated
information system ; or

(i) if the data message is sent to an information system of the
addressee that is not the designated information system, at the time when the data
message is retrieved by the addressee ;

-if the addressee has not designated an information system, receipt
occurs when the data message enters an information system of the addressee.

(3) Paragraph applies notwithstanding that the place where the
information system is located may be different from the place where the data
message is deemed to be received under paragraph .

(4) Unless otherwise agreed between the originator and the addressee,
a data message is deemed to be dispatched at the place where the originator has its
place of business, and is deemed to be received at the place where the addressee
has its place of business. For the purposes of this paragraph :

-if the originator or the addressee has more than one place of business, the place of
business is that which has the closest relationship to the underlying transaction or,
where there is no underlying transaction, the principal place of business ;

-if the originator or the addressee does not have a place of business,
reference is to be made to its habitual residence.

(5) The provisions of this article do not apply to the following:
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Article 6 Writing

(1) Where the law requires information to be in writing, that
requirement is met by a data message if the information contained therein is
accessible so as to be usable for subsequent reference.
(2) Paragraph (1) applies whether the requirement therein is in the form of an
obligation or whether the law simply provides consequences for the information not
being in writing

(3) The provisions of the article do not apply to the following : [...].
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(Authentication)

3) \fiesusesanuvaendulunisuasuuias (Security)

4) wokansrnuyniulutenunsulaaIuiy (Tamper-resistance)
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Article 7 Signature

(1) Where the law requires a signature of a person, that requirement

is met in relation to a data message if :
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(@) a method is used to identify that person and to indicate that
person’s approval of the information contained in the data message ; and

(b) that method is as reliable as was appropriate for the purpose for
which the data message was generated or communicated, in the light of all the
circumstances, including any relevant agreement.

(2) Paragraph (1) applies whether the requirement therein is in the
form of an obligation of whether the law simply provides consequences for the
absence of a signature.

(3) The provisions of this article do not apply to the following

nguaneudnuutgaRlinisiiaue nisiusnwidernulaluglienans
fuatu amnsoiauelilusuvesddnnseiind Inglusewindunseaudndely Tnedyad
1¥lu Article 8 #ail Article 8 Original

(1) Where the law requires to be presented or retained in its original
form, that requirement is met by a data message if :

(@) There exists a reliable assurance as to the integrity of the
information from the time when it was first generated in its final form, as a data
message or otherwise; and

(b) Where it is required that information be presented, that
information is capable of being displayed to the person to whom it is to be
presented.

(2) Paragraph (1) applies whether the requirement therein is in the
form of an obligation or whether the law simply provides consequences for the
information not being presented or retained in its original form.

(3) For the purposes of subparagraph (a) of paragraph (1):

(a) the criteria for assesing integrity shall be whether the information
has remained complete and unaltered, apart from the addition of any endorsement
and any change which arises in the normal course of communication, storage and
display ; and

(b) the standard of reliability required shall be assessed in the light of
the purpose for which the information was generated and in the light of all the

relevant circumstance.
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(4) The provisions of this article do not apply to the following:
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Article 9 Admissibility and evidential weight of data messages

(1) In any legal proceedings, nothing in the application of the rules of
evidence shall apply so as to deny the admissibility of a data message in evidence:

(a) on the sole ground that it is a data message ; or,

(b) if it is the best evidence that the person adducing it could

reasonably be expected to obtain, on the grounds that it is not in its original form.
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(2) Information in the form of a data message shall be given due
evidential weight. In assessing the evidential weight of a data message, regard shall
be had to the reliability of the manner in which the data message was generated,
stored or communicated, to the reliability of the manner in which the integrity of the
information was maintained, to the manner in which its originator was identified, and
to any other relevant factor.
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