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ABSTRACT

Title : Request for a New Trial under Civil Procedure Code : Comparative

Study Thai and Foreing Law

By : Miss. Suttarinee Ruethaiwattana
Degree : Master Degree of Law
Major Field  : Private and Business Law

Thesis Advisor : Asst. Prof. Dr.Tavephut Sirisakbanjong

The request for a new trial under the Code of Civil Procedure is
limited only by the parties that lost the case in court for the reason that they did not
come to fight in the proceedings within a specified period; for example, the
defendant did not file a statement of defense or in cases where one party is
unavailable for first hearing date. Said parties can lodge request for new adjudication.
The parties that lost the case show the court that they did not intentionally miss
filing date of the statement or appointment. The request for reconsideration may be
made during the hearing of the trial court and later the Court of First Instance, ruled
to the parties on the appointment of losing the case. The request for reconsideration
under consideration by the lack of provisions on the appointment is meant to
resolve the proceedings of court proceedings aimed at the postgame according to
the Code of Civil Procedure. A request for reconsideration after the final verdict,
closed cases, a request to renew a criminal case comes up for reconsideration and a
judicial ruling request are objectionable. Although the judgment in the civil case
ultimately would not request a new trial, the court ruled judgment later. It appears
that the judgment is a mistake caused by the diagnosis of the facts of the judiciary.
Cases of false testimony or the parties finding new evidence that is the essence of
the trial has resulted in a change in judgment of the Court.

The objective of this research was to compare between the ideas
about requesting for a new trial in a foreign court for a new trial in Thailand. From
the study, requesting for a new trial was clearly stated in countries like America,
England, Germany and France. The causes of new trial request were varied, which

was dissimilar to Code of Civil Procedure of Thailand; for instance, to find new

(m)



evidence of the facts and law termination. These two examples influenced new
judges or appeared after the Supreme Court orders, that the court had sentenced
the trickery to any party. Also, the sentences were beneficial to the fraudulent
parties and clarification on the timing of the request for a new trial based on the
above was accurate timing.

Thus, to provide request a new trial in Thailand that is effective and
consistent with the objectives of the system to consider becoming more, including to
solve the problems mentioned above. Therefore should studying the reasons of the
request for a new trial under international law, adapted to the Civil Procedure Code

of Thailand, was a definitely appropriate for a party to avoid impartiality.
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* Jack H. Friedenthal, Marry Kay Kane, Arthur R. Miller. (199), Civill procedure,
(3 thed), p.573.
> Rule 59. New Trial; Altering or Amending a judgment
(@) In General.
(1) Grounds for New Trial.
The court may, on motion, grant a new trial on all or some of the
issues and to any party as follows:

(A) after a jury trial, for any reason for which a new trial has heretofore

been granted in an action at law in federal court; or
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(B) after a nonjury trial, for any reason for which a rehearing has
heretofore been granted in a suit in equity in federal cout.
(2) Further Action After a Nonjury Trial.

Afther a nonjuty trial, the court may, on motion for a new trial, open the
judgment if one has been entered, take additional testimony, amend findings of fact
and conclusions of law or make mew ones, and direct the entry of a new judgment.

(b) Time to File a Motion for a New Trial.

A motion for a new trial must be filed no later the 28 days after
the entry of judgment.

(c) Time to Serve Affidavits.

When a motion for a new trial is based on affidavits, they must be
filed with the motion. The opposing party has 14 days after being served to file
opposing affidavits.

(d) New Trial on the Court Initiative or for Reasons Not in the
Motion. No later than 28 days after the entry of judgment, the court, on its own, may
order a new trial for any reason that would justify granting one on a party motion.
After giving the parties notice and an opportunity to be heard, the court may grant a
timely motion for a new trial for a reason not stated in the motion. In either event,
the court must specify the reasons in its order.

(e) Motion to Alter of Amend a Judgment.

A motion to alter or amend a judgment must be filed no later than
28 days after the entry of the judgment.

°Comell Law School. Retrieved 1 August 2009, fromhttp://www.law.cornell/edu/
rules/frcp/Rule59.thm.
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" pfter a nonjury trial, the court may, on motion for a new trial, open the judgment
if one has been entered, take additional testimony, amend findings of fact and
conclusions of law or make new ones, and direct the entry of a new judgment.

’ Peter E.Heroz and Delmar Karlen, “Attack on Judicial Decision, Decision”, in
Civil Procedure, Vol. 16 : International Encyclopedial of Comparative Law ed.,
International Association of leage Science, (Hague, Boston, London : Martinus nijghof,

1984), p.22.
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’ The Rule of Supreme Court, order 39, rule 6.

* Met.Ry. Co. V. Wright, (1886).

" Watt V. Watt, (1905)

* A Stokes V. Latham, (1888)

" @l Isaacs V. Evans, (1900)

o HyppolyteSohn V. Kilsby, Times Newspaper, (1914)

* Af Winterbothamé& Co. V. Sibthorp& Co., (1918).
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i E.J.Cohn, Manual of German Volume 2, (London : The British Institute of

International and Comparative Law, 1971), pp.235-236.
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* Mauro CAPELLETETTL. (1989), The Judicial Process in Comparative Perspective,
p.29.
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* Code Civil Procedure Article 594 Only the persons who were parties to
or represented in relation to the judegement may request the revistion.

* Code Civil Procedure Article 595 The motion for revision will be
available only on the following grounds:

1. if it has come to light, subsequent to judgment, that the decision has
been obtained by fraud on behalf of the party in whose favour it was rendered;

2. if, since the judgment, decisive documents that have been withheld by
the act of another party have been discovered;

3. if it has been adjudicated on documents that, since the judgment,
have been acknowledged or judicially declared to be false;

4. if it has been adjudicated on affidavits, testimonies or oaths, since the
judgment, have been judicially declared false.

In all these cases, the motion will be admissible only if its originator has
not been able, without any fault on his behalf, to raise the ground on which he relies
before that the judgment has become res judicata.

* suns 25USvNYa, “BessruumagisssuuasmaveliimmuynuA Y veana

TulszwmaelSued,” aanin, W.62 (UNSIAN-LUW18Y, 2547),
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*" Code Civil Procedure Article 596 The time-limit for a motion for revision
is two months.

It shall run as from the date on which the party is aware of the grounds for
the revision upon which he relies.

* Code Civil Procedure Article 586 (Decree n 81-500 of 12 May 1981, Article 27,
official Journal of 14 May 1981 amendment JORF of 21 May 1981) Third party
proceedings are available as a main issue for thirty years as from the judgment

unless otherwise provided by the law.
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? After a nonjury trial, the court may, on motion for a new trial, open the
judgment if one has been entered, take additional testimony, amend findings of fact
and conclusions of law or make new ones, and direct the entry of a new judgment.

10 Peter E.Heroz and Delmar Karlen, “Attack on Judicial Decision, Decision”, in Civil
Procedure, Vol. 16 : International Encyclopedial of Comparative Law ed.,, International Association

of leage Science, (Hague, Boston, London : Martinus nijghof, 1984), p.22.
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