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ABSTRACT

Title : Problems of The Protection of Geographical Indications
A Case Study of Thai Food Products (Padthai Senjun)

By : Mr Chainarong Viriyaphol

Degree : Master Degree of law

Major Field : Private and Business law

Thesis Advisor : Asst. Prof. Dr Tavephut Sirisakbanjong

The Fried Chan Noodles Thai Style Food Product is one of the
Thainess symbols as derived from intellects to utilize raw materials, namely, Chan
Noodles as originating from Chanthaburi Province, together with intellects of
Chanthaburi people, irrespective of option to use seasonal raw materials and skills as
gradually incubating based upon the cook experiences of the Fried Chan Noodles
Thai Style Food Product, as a result, it is the product derived from human’s intellects
and such product is protected by law on intellectual properties.

Intellectual properties jurisprudence came from international treaty,
in particular, TRIPs Agreement of World Trade Organization (WTO). The fundament
philosophical concept of this international treaty belongs to Westerners and
application for law on intellectual properties to protect trading benefits.
Consequently, the Fried Chan Noodles Thai Style Food Product needs to rely several
legal provisions. One of the aforesaid legal provisions is the Geographical Indications
Protection Act, B.E. 2546 (2003) as directly beneficial to protect the trading markets
and communities which is the subject of right. Also, the community right under this
law has impact upon conservation and promotion of comulativeness of intellect of
Chanthaburi people. However, the Geographical Indications Protection Act, B.E. 2546
(2003) grants the sole right to use the name of geographical indications. Nonetheless,
this law is not to protect manufacturing processes of the Fried Chan Noodles Thai
Style Food Product or the intellects of Chanthaburi people. Upon protection of the
benefits of the Fried Chan Noodles Thai Style Food Product, it is necessary to join
applying the measures under other laws together; for instance, the Patent Act,
B.E.2522 (1979) in protecting Thai food formula under petty patent or the Cultural

Intellectual Heritage Promotion and Maintenance, B.E.2559 (2016) to prevent

Q)



distortion and modification of intellects of Chanthaburi people as the Fried Chan
Noodles Thai Style Food Product which is intangible cultural heritage.

According to the aforesaid problems, it is expedent that the
Geographical Indications Protection Act, B.E. 2546 (2003) of Thailand be amended to
enable the Fried Chan Noodles Thai Style to be protected under law as local
intellectual  products of Chanthaburi people, to enable such laws to
comprehensively cover the Fried Chan Noodles Thai Style, including to protect the
benefits of Thai communities owning local intellects; meanwhile, including to enable
Thai law on intellectual properties to be in accordance with international treaty on

intellectual properties which Thailand is a member thereof for the time being.
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(1) ALl goods unlawfully bearing a trademark to trade name shall be seized on
importation into those countries of the Union where such mark or trade name is
entitled to legal protection

(2) Seizure shall likewise be effected in the country where the unlawfull
affixation occurred or in the country into which the goods were imported

(3) seizure shall take place at the request of the public prosecutor, or any
other competent authority, or any interested party, with the domestic legislation of
each country.

(4) The authorities shall not be bound to effect seizure of goods in transit.

(5) If the legislation of a country does not permit seizure on importation
seizure shall be replaced by prohibition of importation or by seizure inside the
country.

(6) if the legislation of a country permits neither seizure on importation or
prohibition of importation or seizure inside the country, then, until such time as the
legislation is modified accordingly, these measures shall be replaced by the actions

and remedies available in such case to nationals under the law of such country.
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* Article 10 bis (3) stipulates that “The Following in particular shall be
prohibited:

1) all acts of such a nature as to create confusion by any means whatever

with the establishment, the goods, or the industrial or commercial activities, of a
competitor;

2) false allegations in the course of trade of such a nature as to discredit the

establishment, the goods, or the industrial or commercial activities, of a competitor;

3) indications or allegations the use of which in the course of trade is liable to

mislead the public as to the nature, the manufacturing process, the characteristics,
the suitability for their purpose, or the quantity, of the goods.”

! Article 10(1) stipulates that “The provisions of the preceding Article shall

apply in cases of direct or indirect use of a false indication of the source of the
goods or the identity of the producer, manufacturer of merchant”
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® Article 1(1) stipulates that “All goods bearing a false or deception indication
by which one of the country to which this Agreement applies, or a place situated
there in, is directly or indirectly indicated as being the country or place of origin shall

be seized on importation into any of the said countries.
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the quarity or characterristics of which are due exclusively or essentially to the
geographical environment, including natural and human factors

R Knaak, “The Protection of Geographical Indications According to the

TRIPs Agreement”, From GATT to TRIPs - The Agreement on Trade-Related Aspects of
Intellectual Property Rights (Weinheim : Beier and Schricker (eds.), 1996), p.121.
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03 VDIANUANAINTIRAUDY A.A. 1958.

Protection shall be ensured against any surpation or imitation, even if the
true origin of the product is indicated or if the appellation is used in translate from or

»

accompanied by them such as “kind,” “type,” “imitation”, or the like.
58 o L aaow £ v I a =~
NINGNT ATANAUII, BNUAT, LINDTIANY] 56 U.128.
” Knaak, R., “The Protection of Geographical Indication According to the TRIPs
Agreement”, in Beier and Schricker(eds), From GATT to TRIPs — Agreement on trade-
Related Aspects of Intelactual Property Rights IIC Studies Vol.18,VCH,

Weinheim,p.121,(1996)
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the Spacial Union Pursuant to thr procedure under Article 5 cannot, In that country,
be deemed to have become generic, as long as it is protected as an appellation of

origin in the country of origin
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* do 22.1 vowNUANAWZUS A.A. 1994

Geographical indication are, for the purposes of this Agreement, indications
which identify as good as originating in the territory of a Member, or a region or
locality in that territory, where a given quality, reputation or other characteristic of
the good is essentially attributable to its geographical origin.

“ 4o 2.1 vosruANAWIUA A.A. 1994

In respect of parts Ill, lll and IV of this Agreement, Members shall comply with

Articles 1 through 12, and Article 19, of the Paris Convention (1967).
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“geographical indication”, in relation to goods, mean an indication which
indentifies such goods as agricultural goods, natural goods or manufactured goods as
originating, or manufactured in the territory of a country, or a region or locality in that
territory, where a givan quality, reputation or other characteristic of such goods
esessentially attributable to its geographical origin and in case where such goods are
manufactured goods one of the activities of either the production or of processing or
preparation of the goods concerned take place in such territory, region or locality, as

the case may be.

* Masha A. Echols, Geographical indication for food products, (U.S.A. : Kluwer

Law International.2008), pp.125-127.
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o Geographical Indications of Goods Act, 1999, Article 9 stipulates that “ A
geographical indication :

(a) the use of which would be likely to deceive or cause confusion; or

(b) the use of which would be contrary to any law for the time being in force;

(c) which comprises or contains scandalous or obscene matter; or

(d) which comprise or contains any matter likely to hurt the religious
susceptibilities of any class or section of the citizens of India; or

(e) which would otherwise be disentitled to protection in a court; or

(f) which are determined to generic names or indications of goods and are,
therefore, not or ceased to be protected in their country of origin, or
which have fallen into disuse in that country; or

(g) which although literally true as to the territory, region or locality in which
the goods originate, but falsely represent to the persons that the goods
originate in another territory, region or locality, as the case may be, shall

not be registered as a geographical indication.
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* For the purposes of this section, “generic names or indications” in relation
to goods, means the name of a goods which, although relates to the place or the
region where the goods was originally produced or manufactured, has lost its original
meaning and has become the common name of such goods and serves as a
designation for or indication of the kind, nature, type or other property or
characteristic of the goods, See also, Geographical Indications of Goods (Registration

and Protection) Act, 1999 - Section 9 (Explanation 1).
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5 In determining whether the name has become genetic, account shall be
taken of all factors including the existing situation in the region or place in which the
name originates and the area of consumption of the goods, see also, Geographical
Indications of Goods (Registration and Protection) Act, 1999 - Section 9 (Explanation

2).
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o Although Section 20, paragraph 1 stipulates that no proceeding can be
instituted to prevent, or to recover, damages for the infringement of an unregistered
geographical indications, it declares in paragraph 2 that nothing in the Geographical
Indication Act shall be deemed to affect rights of action against any person for
passing off goods as the goods of another person or the remedies in respect thereof.
Therefore, unregistered geographical indications could be protected in the court on

the basis of the passing-off action.
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% Geographical Indications of Goods Act, 1999 Article 21 (3)stipulates that
where the two or more persons are authorised users of geographical indications,
which are identical with or nearly resemble each other, the exclusive right to the use
of any of those geographical indications shall not (except so far as their respective
rights are subject to any conditions or limitations entered on the register) be deemed
to have been acquired by anyone of those persons as against any other of those
persons merely by registration of the geographical indications, but each of those
persons has otherwise the same rights as against other persons as he would have if

he were the sole authorised user.
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” Geographical Indications of Goods Act, 1999, Article 11(1) stipulates that
“Any association of persons or producers or any organization or authority established
by or under any law for the time being in force representing the interest of the
producers of the concerned goods, who are desirous of registering a geographical
indication in relation to such goods shall apply in writing to the Registrar in such form
and in such manner and accompanied by such fees as may be prescribed for the

registration of the geographical indication.
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Prohibition of the registration of geographical indication as trade mark Fatayaifdn
“Notwithstanding anything contained in the TradeMarks Act, 1999, the Registrar of
Trade Marks referred to in Section 3 of that Act, shall, suomo’tu92 or at the request of
an interested party, refuse or invalidate the registrations of a trade mark which

(a) contains or consists of a geographical indication with respect to
the goods or class or classes of goods not originating in the territory of a country, or
a region or locality in that territory which such geographical indication indicates, if use
of such geographical indications in the trade mark for such goods, is of such a nature
as to confuse or mislead the persons as to the true place of origin of such goods or
class or classes of goods.” Fwmnemni1 lidssdmegimanstansiagyinnisunaes
Asvadvnagiimansdls laddnnslddssingiimansdurgaeliiAnanuduaunasin
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ot Geographical Indications of Goods Act, 1999,

Article 11(4) stipulates that “Every application under sub-section (1) shall be
filed in the office of the Geographical Indications Registry within whose territorial
limits, the territory of the country or the region or locality in the country to which
the geographical indication relates is situated : Provided that where such territory,
region or locality as the case may be, is not situated in India, the application shall be
filed in the office of the Geographical Indications Registry within whose territorial
limits the place mentioned in the address for services in India as disclosed in the
application, is situated.

” Suo motu (Latin language) means that refers to a court or other official

agency taking some action on its http://en.wikipedia.org/wiki/Talk%3ASuo_motu>.
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1IM51 22 (1) Explanation 2 Explanation 2 (i) provides that all acts of such a nature as

” sumwau wenlongy, 97949, 1H985597 18 W.12 -13.

” Geographical Indications of Goods Act, 1999,

Article 22 (1) first paragraph provides that “A registered geographical
indication is infringed by a person who, not being an authorized user thereof,

(a) uses such geographical indication by any means in the designations or
presentation of goods that indicates or suggests that such goods originate in a
geographical area other than the true place of origin of such goods in a manner
which misleads the persons as to the geographical origin of such goods; or

(b) uses any geographical indication in such manner which constitutes an act
of unfair competition including passing off in respect of registered geographical

indication.
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» Geographical Indications of Goods Act, 1999,

Article 22(3) stipulates that “Any person who is not an authorized user of a
geographical indication registered under this Act in respect of the goods or any class
or classes of goods notified under sub-section (2), uses any other geographical
indication to such goods or class or classes of goods not originating in the place
indicated by such other geographical indication or uses such other geographical
indication to such goods or class or classes of goods even indicating true origin of
such goods or uses such other geographical indication to such goods or class or
accompanied by expression such as “kind”, “style”, “imitation”, or the like
expression, shall infringe such registered geographical indication”

% Geographical Indications of Goods Act, 1999,

Article 22 (4) stipulates that “notwithstanding anything contained in this
section, where the goods in respect of which a geographical indication has been
registered are lawfully acquired by a person other than the authorized user of such
geographical indication, further dealings in those goods by such person including
processing or packaging, shall not constitute an infringement of such geographical
indication, except where the condition of goods is impaired after they have been put

in the market”
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Geographical indication are, for the purposes of this Agreement, indications
which identify a good as originating in the territory of a Member, or a region or
locality in that territory, where a given quality, reputation or other characteristic of

the good is essentially to its geographical origin.
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