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ABSTRACT

Title : Legal Measures for The Protection of Traditional Knowledge under
Geographical Indication : A Case Study of The Khaneonghin Ban Bu

By : Mr. Sukitti Kongsatitmon

Degree : Master Degree of Law

Major Field : Private and Business Law

Thesis Advisor : Assoc. Prof. Dr. Tavephut Sirisakbanjong

Abstract

The Khaneonghin Ban Bu is a an alloy of tin and copper.
It is a handicraft that has come from the past to the present. A product that has
been paired with social Thailand for a long time. The product has a unique
distinction of offering because of the seven steps in the process of making the
product. Current production is in Bangkok and The Khaneonghin Ban Bu is a product
derived from human intellect and such product is protected by law on intellectual
properties.

Intellectual properties jurisprudence came from an international
treaty, in particular, TRIPs Agreement of World Trade Organization (WTO), where the
use of intellectual property laws to protect trade commercial benefits of The
Khaneonghin Ban Bu. In one of the provisions of the laws, The Geographical
Indications Protection Act, B.E. 2546, is useful for protecting the commercial market.
Causing consumers to know that the product has quality, reputation and is different
from other products and thus granting the right to use geographic name for products,
is an incentive for manufacturers to continue to produce products from traditional
knowledge and promote continual product development. However, the definition

“Geographical Indication” under The Geographical Indications Protection Act, B.E.

(m)



2546, is currently incomplete, causing The Khaneonghin Ban Bu to lack specific
elements preventing it from being protected by this law.

As a result of this problem, it is evident that The Geographical
Indications Protection Act, B.E. 2546, is appropriate to be amended. Especially the
terminology “Geographical Indication”, which determines products that can be
protected under this law. Whether the case features linking between products with
geographic location or the case products has a geographic source, but has some
production steps taken outside the geographic location should be protected by this
law. Therefore, The Geographical Indications Protection Act, B.E. 2546 (2003), should
be amended to provide broader coverage and be in line with current social condition

to be able to protect traditional knowledge.

Keyword : The Geographical Indications Protection Act, Handicraft, Law of Intellect
Prosperty, The Khaneonghin Ban Bu, TRIPs Agreement
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U9 22.1 ANUANaINIUA

Geographical indications are, for the purposes of this Agreement,
indications which identify a good as originating in the territory of a Member, or a
region or locality in that territory, where a given quality, reputation or other
characteristic of the good is essentially attributable to its geographical origin.

1048 22.2 AunnamIvd
In respect of geographical indications, Members shall provide the legal
means for interested parties to prevent :

(a) the use of any means in the designation or presentation of a good that
indicates or suggests that the good in question originates in a geographical area other
than the true place of origin in @ manner which misleads the public as to the
geographical origin of the good ;

(b) any use which constitutes an act of unfair competition within the

meaning of Article 10bis of the Paris Convention (1967)
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The protection under paragraphs 1, 2 and 3 shall be applicable against a
geographical indication which, although literally true as to the territory, region or
locality in which the goods originate, falsely represents to the public that the goods

originate in another territory.
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Geographical indications are, for the purposes of this Agreement,
indications which identify a good as originating in the territory of a Member, or a
region or locality in that territory, where a given quality, reputation or other
characteristic of the good is essentially attributable to its geographical origin.
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In respect of geographical indications, Members shall provide the legal
means for interested parties to prevent :

(a) the use of any means in the designation or presentation of a good that
indicates or suggests that the good in question originates in a geographical area other
than the true place of origin in @ manner which misleads the public as to the
geographical origin of the good ;

(b) any use which constitutes an act of unfair competition within the
meaning of Article 10bis of the Paris Convention (1967)
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(1) The countries of the Union are bound to assure to nationals of such
countries effective against unfair competition...
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(2) Any act of competition contrary to honest practices in industrial or

commercial matters constitutes an act of unfair competition...
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" 49 10 (3) pudyangsU3a A.A.1967

(3) The following in particular shall be prohibited :

1. all acts of such a nature as to create confusion by any means
whatever with the establishment, the g¢oods, or the industrial or commercial
activities, of a competitor ;

2. false allegations in the course of trade of such a nature as to
discredit the establishment, the goods, or the industrial or commercial activities, of a
competitior ;

3. indications or allegations the use of which in the course of trade is
liable to mislead the public as to the nature, the manufacturing process, the
characteristics, the suitability for their purpose, or the quantity, of the goods.
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The protection under paragraphs 1, 2 and 3 shall be applicable against a
geographical indication which, although literally true as to the territory, region or
locality in which the goods originate, falsely represents to the public that the goods
originate in another territory.
0 EJ%@J\UWUENWJ’]JJGW@JV]%U%;{
Recognizing the underlying public policy objectives of national systems
for the protection of intellectual property, including developmental and
technological objectives.
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1.Each Member shall provide the legal means for interested parties to

prevent use of a geographical indication identifying wines for wines not originating in
the place indicated by the geographical indication in question or identifying spirits for
spirits not originating in the place indicated by the geographical indication in
question, even where the true origin of the goods is indicated or the geographical
indication is used in translation or accompanied by expressions such as “kind”,

“type”, “imitation” or the like
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2.The registration of a trademark for wines which contains or consists of a
geographical indication identifying wines or for spirits which contains or consists of a
geographical indication identifying spirits shall be refused or invalidated, ex officio if a
Member’s legislation so permits or at the request of an interests party, with respect
to such wines or spirits not having this origin.
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3.In the case of homonymous geographical indications for wines,
protection shall be accorded to each indication, subject to the provisions of
paragraph 4 of Article 22. Each Member shall determine the practical conditions
under which the homonymous indications in question will be differentiated from
each other, taking into account the need to ensure equitable treatment of the
producers concerned and that consumers are not misled.
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4.In order to facilitate the protection of geographical indications for wines,
negotiations shall be undertaken in the Council for TRIPS concerning the
establishment of a multilateral system of notification and registration of geographical
indications for wines eligible for protection in those Members participating in the

system.
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Nothing in this Section shall require a Member to prevent continued and
similar use of a particular gerographical indication of another Member identifying
wines or spirits in connection with goods or services by any of its nationals or
domiciliaries who have used that geographical indication in a continuous manner
with regard to the same or related goods or services in the territory of that Member
either (a) for at least 10 years preceeding 15 april 1994 or (b) in good faith preceeding
that date.
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Nothing in this Section shall require a Member to apply its provisions in
respect of a geographical indication of any other Member with respect to goods or
services for which the relevant indication is identical with the term customary in
common language as the common name for such goods or services in the territory of
that Member. Nothing in this Section shall require a Member to apply its provisions in
respect of a geographical indication of any other Member with respect to products of
the vine for which the relevant indication is identical with the customary name of a
grape variety existing in the territory of that Member as of the date of entry into

force of the WTO Agreement.
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Where a trademark has been applied for or registered in good faith, or
where rights to a trademark have been acquired through use in good faith either :

(a) before the date of application of these provisions in that Member as
defined in Part VI ; or

(b) before the geographical indication is protected in its country of origin ;

Measure adopted to implement this Section shall not prejudice eligibility
for or the validity of the registration of a trademark, or the right to use a trademark,
on the basis that such a trademark is identical with, or similar to, a geographical

indication.
9

a o

6 o £ a £ v v a ~
VINGd ASANAUSIN, 979Ua9, (Fe5507] 47, U.161



80

U52N15718@09 WATDINUIENITAINY NSUNISVBIANLLTYULATBINUIBNITAT NS
IpnsiduATamaen1sen vsensidinsesmanenisauulanseyilagasse neuinuan

1 o a

awisUdiSosduameglimanseziinatsduldlulssmeandunmaaiiia

1 14 ¥ =3

WedesniumuauanawsUate 24.5 ladyaalinnaignsdu lnavinli

o

1%
a 1

P Y a v P P v v a 1 A o 3
LATDINNIENITAINUTLNDUAIYLATDINUIENLNUIVBINUAIUITN 1N UA1ERTEIAILUY

Y

LATOINNIBNITAIMILNANLE LASEIMIENITAITUnIasanusaldausdeluly ludase
v 1Y a e 97
TosnuiumuANUAnNawmIUile 24.5
4.nsldoynna Fedeaniunuaiunnain3vdde 24.8 U WWunsdinislde
v A g v S A a s a I3 Y v a ey
yARaN1INISA nseliveyrnalluteduiniegimans lnedauniiununnunnamsvdde
98 U wval Y1
24.8" Uyl
“untryelAtudrutlivinliifnanuidoudedsdvsvesunnala Wensldvaynaa
Usgnaun1sAn wsemsldveusinysuusenaugina viuudnisldvedanantugniluldainag
ANUTUAUNRINAUNASITUYU”
v % a  ew = = v
TagniunuaNAnamsUdte 24.8 nantensainsidieunnalunisuseney
n13An vseldveussnyswlunisuseneussia deunyiutasluludnavsvesynnalaludui
vy 1% A A a 1 A 7
awldvevesnulunisusznaunism visetevesusinyielunsusenaugsna udidewmatiy
srluiesiuBedausdngimanstony wiianuanawisudde 24.8 daglylddedu mnms
2/, d L2 1 gj U Y a U a U 99 V. d
IfradenatunelitinanuduaunaiiauiansIsary ¥sen1sliiounna M3aUTINYTY
g o 1 e G
Wunszyilulagliaase
5.n5U asn13AuATesEIUINImansilleUssmanduwvasiniinufias

N15ANATRY  lagndnuainisAuAsesdslwngimansnuanuanamivdlifiszesiaa

7 i9e9, 1.161
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The provisions of this Section shall in no way prejudice the right of any person to
use, in the course of trade, that person’s name or the name of that person’s
predecessor in business, expect where such name is used in such a manner as to
mislead the public.
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“geographical indication” , in relation to goods, means an indication
which identifies such goods as agricultural goods, natural goods or manufactured
goods as originating, or manufactured in the territory of a country, or a region or
locality in that territory, where a given quality, reputation or other characteristic of
such goods is essentially attributable to its geographical origin and in case where
such goods are manufactured goods one of the activities of either the production or
of processing or preparation of the goods concerned take place in such territory,

region or locality, as the case may be.
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(1) The term “cultural heritage” in this act refers to national, racial, or
world heritage, formed artificially or naturally, of outstanding historic, artistic,

academic, or scenic value, which is classified into the following categories:
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1 ‘vﬁwq‘mé AIFNAUTIAY, 979Ua7, 1 Fe5509 137, 4.222
e 2 (1) a1 1n5e519UnaRunUeeusAnmainusssuinIva A.A.2007
1.tangible cultural heritage: Tangible cultural products of an outstanding
historic, artistic, or academic value, such as buildings, records, books, ancient
documents, paintings, sculptures, artifacts, and other archeological resource of similar
value;
e 2 (1) a1 2 wizswdyaAundeusannieTmusssunva a.A.2007
2.Intangible cultural heritage: Intangible cultural products of
outstanding historic, artistic, or academic value, such as drama, music, dance, and

craft skill;
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e 2 (1) a1 3 wizs1wUnyaAundeusannieTausssunmva A.A.2007
3.Monuments: Those classified into the following categories:

(a) Historic sites, such as temple sites, ancient tombs, shell mounds,
fortress ruins, old palace ruins, kiln sites, and relic-containing strata, and particularly
commemorable facilities, of outstanding historic or academic value;

(b) Scenic sites of outstanding artistic value and excellent scenic view;
and

() Animal (including their habitats, breeding places and migratory
places), plants(including their places of origin), minerals, caves, geological features,
biological produce, and extraordinary natural phenomena of outstanding historic,
scenic, or academic value;

e 2 (1) oy 4 wizs1wdyAundeausannieiuusssunivg a.m.2007
4.Folklore resources: Customs or traditions related to food, clothing,
housing, trades, religious rituals, annual observances, or such, and cloths implements,
and houses used for such rituals and events, essentially required for understanding

changes in the life of nationals.
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(1) The term “cultural heritage” in this act refers to national, racial, or
world heritage, formed artificially or naturally, of outstanding historic, artistic,
academic, or scenic value, which is classified into the following categories:
1.tangible cultural heritage: Tangible cultural products of an outstanding
historic, artistic, or academic value, such as buildings, records, books, ancient

documents, paintings, sculptures, artifacts, and other archeological resource of similar

value;
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(1) The term “cultural heritage” in this act refers to national, racial, or
world heritage, formed artificially or naturally, of outstanding historic, artistic,
academic, or scenic value, which is classified into the following categories:
2.Intangible cultural heritage: Intangible cultural products of
outstanding historic, artistic, or academic value, such as drama, music, dance, and

craft skill
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Geographical indications are, for the purposes of this Agreement,
indications which identify a good as originating in the territory of a Member, or a
region or locality in that territory, where a given quality, reputation or other

characteristic of the good is essentially attributable to its geographical origin.
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“geographical indication” , in relation to goods, means an indication
which identifies such goods as agricultural goods, natural goods or manufactured
goods as originating, or manufactured in the territory of a country, or a region or
locality in that territory, where a given quality, reputation or other characteristic of
such goods is essentially attributable to its geographical origin and in case where
such goods are manufactured goods one of the activities of either the production or

of processing or preparation of the goods concerned take place in such territory,

region or locality, as the case may be.
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“geographical indication” , in relation to goods, means an indication
which identifies such goods as agricultural goods, natural goods or manufactured
goods as originating, or manufactured in the territory of a country, or a region or
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such goods is essentially attributable to its geographical origin and in case where
such goods are manufactured goods one of the activities of either the production or
of processing or preparation of the goods concerned take place in such territory,
region or locality, as the case may be.
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In this Act, unless the context otherwise requires:
“goods” means any agricultural, natural or manufactured goods or any

goods of handicraft or of industry and includes food stuff;
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