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ABSTRACT

Title - Legal Measures of Intellectual Property for promoting and inheriting
Cultural heritage : A case study of Tom Yum Kung

By : Miss. Piyanuch Sirirachatham

Degree : Master of Laws

Major Field : Private and Business Law
Thesis Advisor : Assoc. Prof. Dr. Tavephut Sirisakbanjong

The present Constitution of the Kingdom of Thailand 2017 (B.E. 2560) has
guaranteed the right to cultural heritage to the people, and is in compliance to TRIPs
Agreement of World Trade Oreganization (WTQ), where Thailand is a member. Intellectual
property law protects only commercial interests, but intellectual property laws cannot
protect cultural wisdom and without the process of promoting and inheriting cultural
heritage. The researcher studied the legal measures on intellectual property that protect
commercial interests, together with promoting the inheritance of cultural wisdom. This
research selected Thai food products (Tom Yum Kung) as an example in the study as the
product of Tom Yum Kung is a Thai national signature. The research found that Thailand
should prescribe specific laws (sui generis) to support the rights of communities in the
cultural heritage of Thai food products (Tom Yum Kung).The state and the community
members would be the owners of the intellectual property rights. The content of this
particular law requires a mechanism to recognize the source, which would be cultural
heritage of Thai food products (Tom Yum Kung) and the commercial benefit of sharing
when entrepreneurs use the cultural heritage to create the products. Royalties should
be given in the form of funds to the state. The state role is the management of the
community together with the preservation of cultural heritage to remain and maintain
diversity. The community role is the operator of business related to succession,
forwarding and preservation.

Keywords: Cultural heritage, TRIPs Agreement , Thai food product ( Tom Yum Kung)
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A.A.1972 (Convention Concerning the Protection of the World Cultural and Natural

Heritage, 1972) , lAMAUMINEY8IAINIANTRILGTTN T1uNed!

! Article 1 of Convention Concerning the Protection of the World Cultural and Natural
Heritage

For the purpose of this Convention, the following shall be considered as "cultural
heritage":

monuments: architectural works, works of monumental sculpture and painting,
elements or structures of an archaeological nature, inscriptions, cave dwellings and
combinations of features, which are of outstanding universal value from the point of

view of history, art or science;
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groups of buildings: groups of separate or connected buildings which, because of
their architecture, their homogeneity or their place in the landscape, are of
outstanding universal value from the point of view of history, art or science; sites:
works of man or the combined works of nature and man, and areas including
archaeological sites which are of outstanding universal value from the historical,

aesthetic, ethnological or anthropological point of view.
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! Taiwan's Constitution of 1947 with Amendments though 2005
Article 5 There shall be complete equality among the various ethnic groups in the

Republic of China.
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L UTRQUIIAIUANATEY ANYINTUNEAAUNNBINS
MULINT 3 WezelaRuntdesnsuanseenmeinusssukuuUssInallaniy  A./.2007
(Indigenous Traditional Cultural Expression Protection Act Taiwan 2007) (WsgsnuUtyelf
UntlaanisuansoanneinusssunuuUssmnallandy, 2007)2 991 91913 ABNIIATNATIA
mqaa{jmmﬂgmwwﬁﬂ (the intellectual creations) ﬁLﬁmmﬂq:ﬁ{jigigﬂ LAZANNITAADOA
Tun1sa¥reseldlsfuiesiunieyuoy Muinquusaiuduasos auuIns 3
wszsvaRUnlesn1suansoonmeinusssuwuuUsEIWalaniu A.A.2007 Aatuiions
UndesnisasrsassanvafUgginiuyusyineg (traditional intellectual creation)
gosauituidleddnenisuansoannieaddyginudssndluiidnefisnssuniemaun

NTSLRANRADINIIAIAUT AUAS NITEAUST NISWNTEARN NISND NISOBNWUU LABEKN

297091 3 YoansessUgaiunlenisuanieanmeiausssuwuuUssinalldniu a.e.2007
The intellectual creations referred to in this Act shall mean traditional religious
ceremonies, music, dance, songs, sculptures, weaving, patterns, clothing, folk crafts or

any other expression of the cultural achievements of indigenous peoples.
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1 ‘&’ = A 1 v wva U =
nauANNWpmI U (Wies13dnaAundesnisuantaanniaimusssukuuyssinel

Tawiu, 2007)°
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Safususinu fednsiidmualudesnisdrassnandematamsssy Tdunsdniuns
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3. angulasuniunguune eaansideunisadneassfnig
aftgaimuussingl auN1ns 7 wizs1atyiunteanisuanioonn1aTmusIsuLuy

Useinalldniu a.1.2007 loueuansudiiesifeiunuanaly 3 ndimeiu e

The applicant for any intellectual creation shall provide a written application,
a specification, necessary graphics, images and related documents or provide audio-
visual creations in order to apply for registration with the competent authority.

The applicant mentioned in the previous paragraph is limited to aboriginal groups or
tribes and a representative shall be elected to take care of all matters arising.
The regulations of electing representatives shall be determined by the competent
authority.

“ 1091 7 Yoz giundesnsiansonnnieinusssukuuyussinalliniu a.6.2007
Upon being recognized as intellectual creations, the exclusive right to use such
intellectual creations shall be obtained according to the following rules:

1. Once the applicant is confirmed to be the owner of an intellectual creation,
registration shall be approved. And starting from the date of registration, the
applicant shall obtain the exclusive right to use such intellectual creations.

2. If an intellectual creation is confirmed to belong to the applicant and other specific
aboriginal groups or tribes, the applicant and other specific aboriginal groups or tribes
shall jointly obtain the exclusive right to use the intellectual creation starting from the
date of registration.

3. If an intellectual creation cannot be confirmed to belong to any specific aboriginal
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reArudemesuiedeniosfauuendivesins warAvsdandnildfisseznainisiuge
AUANATOS

[
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group or tribe, the rights shall be registered under the entire indigenous
peoples. The entire indigenous peoples will obtain the exclusive right to use such
intellectual creation starting from the date of registration.

* 1710197 10 vesnszvlgygRuntesnsiansoonneimusssuluuyussinalliniu a.a.2007
The exclusive right to use intellectual creations shall mean the property
rights and moral rights of intellectual creations.

The owner of an exclusive right to use intellectual creations enjoys the following

moral rights of intellectual creations:...
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® s 11 (1) YBITFEITHYYUWNATITUTTINME A.A.1987

All citizens shall be equal before the law,and there shall be no discrimination in political,

economic, social or cultural life on account of sex, religion or social status.

7

wa

1051 8 (1) vosnsevUyaRavansanssusginma a.a.1995

o

Any person who falls under any of the following Subparagraphs shall be presumed to

be an author.
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8 1m51 9 vosSgeTsuyUtasIsASEINVE £.A.1987

The State shall strive to sustain and develop the cultural heritage and to

enhance national culture.
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9 a2 YOINIZIUYQURUNTDINIANNITIAUSITUNINE A.A.2007

The term "cultural heritage" in this Act refers to national, racial, or world heritage, formed
artificially or naturally, of outstanding historic, artistic, academic, or scenic value, which is classified

into the following categories:
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1. Tangible cultural heritage: Tangible cultural products of an outstanding historic, artistic,
or academic value, such as buildings, records, books, ancient documents, paintings, sculptures,
artifacts, and other archeological resources of similar value;

2. Intangible cultural heritage: Intangible cultural products of outstanding historic, artistic,
or academic value, such as drama, music, dance, and craft skills;

3. Monuments: Those classified into the following categories:

(a) Historic sites, such as temple sites, ancient tombs, shell mounds, fortress ruins, old
palace ruins, kiln sites, and relic-containing strata, and particularly commemorable facilities, of
outstanding historic or academic value;

(b) Scenic sites of outstanding artistic value and excellent scenic view; and

(0 Animals (including their habitats, breeding places and migratory places), plants
(including their places of origin), minerals, caves, geological features, biological produce, and
extraordinary natural phenomena of outstanding historic, scenic, or academic value; and

4. Folklore resources: Customs or traditions related to food, clothing, housing, trades,
religious rituals, annual observances, or such, and cloths, implements, and houses used for such

rituals and events, essentially required for understanding changes in the life of nationals.
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The user shall pay to the competent authority percent of the receipts produced by
the use of works in the public domain or their adaptation, including works of national
folklore. The sums collected shall be used for the following purposes:

(i) to promote institutions for the benefit of authors [and of performers], such as
societies of authors, cooperatives, guilds, etc.

(i) to protect and disseminate national folklore.
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